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Time to transition in 2019 

Dear Readers,

If 2018 was set to be a year of change as regulatory regimes moved 
to new priorities and rising interest rates pushed the housing market 
away from refinances, then 2019 is shaping up to be a year of 
transition.

With the confirmation of Kathy Kraninger as the new director of the 
Consumer Financial Protection Bureau late in the year, all the federal 
financial regulators have new leadership in place for 2019. And while 
2018 involved preparations for changes and new rules — or relaxed 
interpretations of old rules — the implementation of those changes 
will happen this year.

It will happen as the housing market continues to shift, with interest 
rates again expected to rise and refinances continuing to dwindle. 
What does a purchase-heavy market mean for your business, and how 
are you able to grow and maximize your organization if home sales 
are flat or slower, as some economists expect?

The 2019 State of the Industry report from October Research, 
LLC, brings you expert insight into what the year ahead will bring, 
providing you the opportunity to plan and implement your own 
goals. Regardless of where you are in the real estate transaction, 
our publications have the knowledge and tools you will need to stay 
ahead of the curve in this year of transition.

We thank you for your interest and hope to be your source for news 
and education in the coming year.

Sincerely,

 

Chris Freeman
Editorial Director
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Forecasts call for slower growth in economy, housing 

Market conditions fueling title industry momentum
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A slowing refinance market and rising mortgage rates, 
caused by the Federal Reserve pushing to increase its Fed 
Funds benchmark rate, have economists expecting a flat to 
softening housing and economic forecast for 2019.

The Mortgage Bankers Association (MBA) said it expects a 
slightly lower overall origination market of $1.63 trillion in 
2019, down from $1.64 trillion expected through the end of 
2018. That would be similar to the origination forecast from 
Fannie Mae, which is looking at a $1.603 trillion overall 
market, down from $1.624 trillion in 2018.

MBA expects refinances to account for 24 percent of the 
market in 2019, down 12.4 percent from a year earlier. 
Fannie Mae sees refis accounting for 25 percent of the 
market, down from 28 percent in 2018.

That leaves a growing purchase market to make up for 
slowing refinances. MBA said purchase originations are 
expected to increase 4.2 percent.

“While the macroeconomic and housing market backdrops 
are, and should remain quite favorable, the mortgage 
industry continues to be challenged by the drop in 
origination volume, coupled with significant margin 
compression,” Mike Fratantoni, chief economist and 
senior vice president for research and industry technology, 
said. “Lenders of all types and sizes are seeing elevated costs, 
coupled with intensely competitive pricing, to capture more 
volume. This in turn is depressing revenues.”

On the home sale front, Fannie Mae expects total home sales 
to rise just 0.6 percent in 2019 to 6.043 million homes. The 

National Association of Realtors (NAR) expects the existing-
home portion of sales to increase to 5.4 million, a 1 percent 
increase.

“2017 was the best year for home sales in 10 years, and 2018 
is only down 1.5 percent year to date. Statistically, it is a mild 
twinge in the data and a very mild adjustment compared to 
the long-term growth we’ve been experiencing over the past 
few years,” NAR Chief Economist Lawrence Yun said.

Among the reasons for the expected slowdown in 
originations is a rise in mortgage rates. Fannie Mae forecasts 
mortgage rates to reach 4.9 percent for a 30-year fixed loan, 
up from 4.6 percent in 2018, and then move to 5 percent  
in 2020.

“Market conditions also present a challenge for builders, as 
higher interest rates are driving up construction costs and 
tight labor conditions are accelerating the average hourly 
earnings growth of residential construction workers,” Fannie 
Mae Chief Economist Doug Duncan said. 

“We lowered our 2018 originations forecast by $11 billion 
to $1.624 trillion and our 2019 forecast by $21 billion to 
$1.603 trillion. However, we expect that existing and new-
home sales will stabilize in 2019 as home price appreciation 
moderates and mortgage rates begin to stabilize.”

Home prices are forecast to rise again in 2019 and 2020, but 
at a slower pace than in recent years.

NAR forecasts national median existing-home prices to 
rise to around $266,800 in 2019, up 3.1 percent from 2018 

By Chris Freeman — Editorial Director

Forecasts call for slower growth in economy, housing
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LOOKING AHEAD AT HOUSING

SINGLE-FAMILY HOUSING STARTS

EXISTING HOME SALES MEDIAN EXISTING HOME PRICES

TOTAL ORIGINATIONS PURCHASE ORIGINATIONS

SOURCES:

TOTAL HOME SALES

2019 FORECAST

Fannie Mae: 1.262 million
NAHB: 1.272 million
Freddie Mac: 1.30 million

NAR: 5.4 million
Fannie Mae: 5.36 million
NAHB: 4.679 million

NAR: $266,800

MBA: $1.63 trillion
Fannie Mae: $1.603 trillion
Freddie Mac: $1.62 trillion

MBA: $1.2 trillion
Fannie Mae: $1.21 trillion
Freddie Mac: $1.21 trillion

Fannie Mae, Freddie Mac, Mortgage Bankers Association, National Association of Home Builders,  
National Association of Realtors

Fannie Mae: 6.043 million
NAHB: 5.30 million

this year, and to reach $274,000 in 2020. “Home price 
appreciation will slow down – the days of easy price gains are 
coming to an end – but prices will continue to rise,” Yun said.

Fannie sees prices rising about 4 percent in 2019 before 
slowing to about 2 percent growth in 2020.

Underpinning the housing 
forecasts is the expectation that 
the strong economy will begin 
to slow down in 2019, and 
further in 2020. Fannie Mae is 
looking for the gross domestic 
product (GDP) to grow 2.3 
percent in 2019, while MBA 
thinks it will be even slower at 2 
percent growth. Those numbers 
are down from a forecast of 3.1 
percent growth in 2018 by both 
groups.

MBA sees GDP growth falling 
further, to 1.4 percent in both 2020 and 2021.

“The current labor market hot streak hasn’t been enough to 
boost the housing sector,” Duncan said. “Both new and trade-
up homebuyers remain discouraged by rising mortgage rates, 
elevated home prices, and a shortage of available inventory, 
particularly in the lower tier of the market.”

Those challenges were reflected in the most recent 
homebuilders survey of confidence. In November’s National 
Association of Home Builders (NAHB)/Wells Fargo Housing 
Market Index (HMI), building confidence in the market for 
newly built single-family homes fell to its lowest point since 
August 2016.

“Builders report that they 
continue to see signs of 
consumer demand for new 
homes but that customers are 
taking a pause due to concerns 
over rising interest rates and 
home prices,” NAHB Chairman 
Randy Noel said.

With rates forecast to move 
higher, NAHB Chief Economist 
Robert Dietz said that 
builders have adopted a more 
cautious approach. He urged 
policymakers to take note.

“For the past several years, shortages of labor and lots, along 
with rising regulatory costs, have led to a slow recovery in 
single-family construction,” he said. “While home price 
growth accommodated increasing construction costs during 
this period, rising mortgage interest rates in recent months 
coupled with the cumulative run-up in pricing has caused 

“While the macroeconomic and housing 
market backdrops are, and should remain 
quite favorable, the mortgage industry 
continues to be challenged by the drop in 
origination volume, coupled with significant 
margin compression.”

Mike Fratanoni,
Chief Economist and SVP for  

research and development, MBA
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By Mark Lowery — Editor, The Title Report

Market conditions fueling title industry momentum

Statistically speaking, when all the financials are calculated 
and reported, 2018 will go down as one of the most 
successful years in the history of the title industry.

Through the first three quarters of the year, many 
underwriters and title companies reported robust revenue 
despite fewer transactions and a year-over-year plummet in 
refinances because of rising interest rates. Historically high 
homes prices and an increasing percentage of commercial 
transactions increased fee-per-files and helped offset those 
conditions.

The industry also received a huge gift from President Donald 

Trump and Republican lawmakers in the form of reduced 
corporate tax rates. Old Republic, for example, credited tax 
reform and a new accounting standard for helping it achieve 
a nearly 500 percent increase in its third-quarter profits. The 
company’s effective income tax rate on net income was 17.9 
percent vs. 22.6 percent one year ago.

Keeping the momentum going

So what can be expected for the immediate future and 
throughout 2019? Many of the industry experts interviewed 
by The Title Report anticipate further industry consolidation. 
Last year, saw Fidelity begin the process of reducing the Big 
Four to a Big Three by acquiring Stewart. That deal  
is expected to close during the first quarter of 2019. Last  
year also saw States Title Inc. purchase North American  
Title Insurance Co. and the majority of North American  
Title Co.

Industry experts also anticipate a continued move toward 
technology such as Blockchain, remote online notary (RON), 
eClosings and other technology designed to prevent fraud, 
reduce costs and increase profits.

“A trend we saw emerge in 2018 across the real estate market 
will accelerate in 2019. Title companies are experiencing the 
impact of margin compression driven by consolidation of 
the source of purchase business,” Qualia CEO Nate Baker 

said. “That consolidation is driven by a) vertical integration 
into the title industry by brokerages, lenders and builders 
who are starved for margin and b) lead platforms like Realtor.
com controlling an increasingly large percentage of deal 
economics.

“In fact, margin compression may be one of the biggest 
hurdles for title executives in the coming year,” Baker added. 

“In 2019, title agents will be even more proactive to counter 
reducing profit margins by utilizing technology to eliminate 
review inefficiencies; streamline the complexity and 
collaboration of closing; and make smarter use of technology 
to help reduce overhead costs.” 

Using technology to continue 

momentum

Blockchain seems a distance away from routine use by the 
title industry. Still, the industry has seen vendors such as 
SafeChain make the platform available for securing money 
transfers and to thwart cybercrime. First American also has 
jumped in feet first. The company recently launched a shared 
Blockchain system that will facilitate the exchange of prior 
title insurance policies between underwriters that contribute.

However, experts believe the areas likely to see the most 
progress in 2019 in the title industry are eClosings and RON.

“A groundswell of new interest in eClosings has swept 
through the real estate industry during the past two years. 
Increasing origination costs and consumer interest in a 
digital lending experience have been the main drivers of 
interest,” said Gorkem Kuterdem, chief technology officer 

housing demand to stall.

“Recent policy statements on economic conditions have 
lacked commentary on housing, even as housing affordability 
has hit a 10-year low. Given that housing leads the economy, 
policymakers need to focus more on residential market 
conditions,” Dietz added.

Those affordability concerns are why — despite a long run of 
rising home prices since the Great Recession — Yun said any 
talk of a housing bubble was misplaced.

“The current market conditions are fundamentally different 
then what we were experiencing before the recession 10 
years ago,” Dietz said. 

“Most states are reporting stable or strong market conditions, 
housing starts are under producing instead of over producing 
and we are seeing historically low foreclosure levels, 
indicating that people are living within their means and not 
purchasing homes they cannot afford. This is a stronger, 
more stable market compared to the loosely regulated market 
leading up to the bust.”
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“A groundswell of new interest in eClosings 
has swept through the real estate industry 
during the past two years. Increasing 
origination costs and consumer interest in 
a digital lending experience have been the 
main drivers of interest.”

Gorkem Kuterdem,
Chief technology officer, WEST

at WEST, a WFG company, said. “The availability of remote 
online notary services has added a convenient new way of 
performing eClosings to the toolbox of lenders, Realtors, and 
settlement agents.

“In today’s marketplace, practices for eClosings run the gamut 
from hybrid closings, with some documents electronically 
signed and others executed in person, to full remote online 
notary transactions with an eNote,” Kuterdem added. 

“eClosing adoption has been mixed. [RON] services are 
getting most of the industry’s attention. While the use of 
eNotes have increased significantly in 2018, they are still a 
very small share of total originations.”

Notarize founder and CEO Pat Kinsel noted that 99 percent 
of millennials search for homes 
online, 65 percent apply online, 
and yet less than 1 percent close 
online. 

“RON has the ability to bridge 
that gap, and we expect that 
last number to grow faster than 
anyone realizes,” Kinsel said. 

“Redfin, Lennar, Realogy and 
others are working with us to 
digitize the entire process, to 
help connect every stakeholder 
in the real estate space.”

Kinsel said some past barriers preventing widespread 
adoption of RON — such as legislation, underwriting 
approval and technology — have been conquered.

“The only thing in 2019 preventing people from adopting 
RON is their willingness to do so,” Kinsel said.  
 

“First American’s survey says that 65 percent of title agents 
surveyed plan to adopt remote online notarization by the end 
of 2019. For sellers and cash buyers there’s no reason RON 
can’t be used across the country right now. On the lender 
side, the only thing preventing widespread adoption are key 

industry leaders going live, but they have said they’d do so 
later this year.”

But Kuterdem said obstacles such as efficient tagging of 
documents, correct platform selection and integration, ease 
of use and state and county level support for eNotarization 
and eRecording persist. 

“Until more originators are willing to adopt eClosing 
technologies and eNotes, we will not see a meaningful 
increase in the number of eClosings as a proportion of 
originations,” Kuterdem said.

Both Kuterdem and Kinsel expect significant progress in 
2019.

“We expect the use of eClosings 
to increase gradually across 
the lending landscape, and 
more states to pass enabling 
legislation for use of [RON], 
which in turn will drive up the 
use of eNotes,” Kuterdem said. 

“As originators who are striving 
to capture the consumers’ 
business continue to extend 
their digital strategies from the 
point of sale to the closing, we 
will see a more swift adoption 
of eClosing. We would be 

delighted to be doing more remote online notary and eNote 
transactions, since the savings are highest and the experience 
is the smoothest, but in 2019 it is likely that we will operate 
in an environment similar to today’s mix of eClosing models, 
with a bias towards hybrid eClosings.”

“By the end of 2019, online closings will return to being a 
local solution,” Kinsel predicted. “Today, companies like 
Notarize operate out of key states that pass legislation, but as 
more states pass legislation related to RON, technology will 
empower local providers across the country to close online.”
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With the Consumer Financial Protection Bureau (CFPB) 
without a permanent head for most of 2018, and a continued 
stream of security breaches and efforts to combat them and 
other forms of fraud, the year became more about data and 
cybersecurity and preventing fraud. 

Experts from different areas of the country agreed that 2019 
will bring more of the same, with industry members needing 
to prepare to take the steps that will be required in their 
states and prepare for any other actions their state regulator 
may take.

Data and cybersecurity

Data security and cybersecurity have been areas where the 
industry has had to be increasingly vigilant for the last few 
years. Fraudsters have been fast to adapt and change as 
experts educate industry members on what they find to be 
the latest schemes they have seen. 

In this environment of heightened awareness of privacy 
concerns and cybertheft, several states have taken initiatives 
on both the data security and cybersecurity front. 

New York passed some of the most significant cybersecurity 
regulations in the last few years.  
 
Industry members have been working through the 
requirements as they become due and in 2019, they will be 
addressing third-party providers. 

Jean Partridge, chief counsel and managing member, 
Benchmark Title Agency LLC and  chair of the New York 
State Land Title Associations Government Regulations 
committee, noted that in 2018, regulated entities had to 
conduct a risk assessment to review cybersecurity issues 
and other security issues, and once the risk assessment was 
completed, remedy any issues that the assessor uncovers.  

“The risk assessment is very time-consuming,” she said. “It’s 
a daunting task and it is quite costly. In 2017 we had to 
implement written cybersecurity policies and procedures 
and a put a cybersecurity program in place, addressing 14 
items that are set forth in the regulation. We hired a third 
party cyber security firm to make sure that we covered all 
the cybersecurity policy issues required by the regulation. 
Then they have to be updated  “periodically.” What we 
have coming up in 2019, by March 1, is that we now have 
to have written cybersecurity policies and procedures in 

place regarding third party vendors/providers; the policy 
and procedures must be designed to ensure the security of 
systems and NPI which are accessible to third party vendors. 
There are a lot of different moving parts. That is the last 
piece of the regulation. It was a three-year implementation.”

“There are a lot of different moving parts and in 2019 we 
have to have third-party vendors that we deal with, we have 
to ascertain and confirm that they have written policies and 
procedures in place to ensure the security of the systems and 
NPI, which might be accessible to third-party vendors. That 
is the last piece of it. It was a three-year implementation.” 

California passed the most expansive data security legislation 
in the country in the summer of 2018. The bill was drafted 
and passed quickly and it is expected that several bills 
tweaking various provisions will be considered during the 
2019 legislative session. 

Juliana Tu, escrow manager, Viva Escrow, said the new 
data privacy law, SB 375, took everyone by surprise. 

“It’s not going to [go into effect] until 2020, but people are, 
at this time, trying to figure out what kind of amendments 
and cleanup to the original bill are going to have to be 
done,” she said. “Come February, when the new session of 
the California Legislature starts working,  we will see what 
kinds of amendments are going to go in to  try to clean up SB 
375. At this time  I know  there are a number of settlement 
services companies which will  be are very concerned.” 

She said many in the industry meet the thresholds needed to 
adhere to the new requirements. 

“They are going to have a big issue if one of their clients 
comes and says, ‘I don’t want you to release this; I want you 
to do certain things with [my information]  or to restrict it in 
some way,’ ” Tu said. “Then the companies will have to write 
up  new management procedures to deal with the changes.

“What is of bigger concern is if the customer goes to one 
of the big three credit companies, like Equifax, and they 
say, ‘hey, now that we have this new law,  I want  to  make 
changes to my report  or I am going to restrict you from 
sending it somewhere.’ What if they had some lien, or 
bankruptcy and they didn’t want to have the credit company 
disclose that? Where does that leave  the lenders which 
are trying to make a decent analysis of the credibility of a 
customer who is going to borrow? They would not be able to 

By Andrea Golby — Editor,  The Legal Description

Security, anti-fraud measures focus of industry, regulators 
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rely on the credit reporting agencies giving them a full credit 
background on this person. If the consumer can go in and 
make whatever changes they want, who is to say they won’t 
take out all the bankruptcies;  all the liens and things that 
bring down their credit scoring?  It’s very worrisome as to 
what can actually happen.” 

Changes in both data security and cybersecurity will cause 
industry members to make significant changes. 

“Those laws will require 
many in the industry to make 
big changes,” said James 

Lamphere, vice president, title 
and escrow, HomeServices of 
America.  
 

“Companies that are compliant 
with ALTA’s Best Practices 
have a big head start, but they 
will need to bear additional 
expense to comply with 
regulations similar to New 
York’s cybersecurity regulations. 
Even the most rigorously protected companies can have an 
employee slip up and expose data. Triggering data breach laws 
require significant and expensive responses, as well as creating 
a reputational risk. These protections serve the consumer and 
therefore need to be pursued. But there is a significant expense 
to be borne.” 

Anti-money laundering, GTO

and fraud 

The title industry continues to be the target of fraudsters and 
continues to educate itself on the latest schemes to better 
protect consumers and industry members’ businesses. Over 
the last couple of years, the industry has provided assistance 
to the Financial Crimes Enforcement Network (FinCEN) 
in its efforts to combat money laundering, something other 
federal regulators and Congress will continue to find ways to 
combat in the next year. 

On Nov. 30, the Senate Banking Committee held a hearing 
on money-laundering with the Office of the Comptroller of 
the Currency, (OCC) FinCEN and the FBI. Members spoke 
with the panelist about the need to know the beneficial 
owners of these entities that engage in money laundering 
and expressed interest in learning more about what 
FinCEN has discovered from the geographical targeting 
orders it has issued requiring the title industry to identify 
the natural persons behind shell companies used in all-cash 
purchases of residential real estate.

The hearing was conducted shortly after FinCEN issued 
its latest GTOs, effective from Nov. 17, 2018, to May 15, 
2019, and covering counties within the following major U.S. 
metropolitan areas: Boston; Chicago; Dallas-Fort Worth; 
Honolulu; Las Vegas; Los Angeles; Miami; New York City; 
San Antonio; San Diego; San Francisco and Seattle.

“I think there is going to be a lot of discussion and interest in 
what will happen with the GTOs,” said Frank Pellegrini, 

president and CEO of Prairie 
Title Services Inc. in suburban 
Chicago. “Are there going to be 
new areas where we are going 
to be? It doesn’t seem to be 
that way right now, that there 
will be any more new areas, 
but how will the government 
address that and will there 
be continued extensions and 
things like that? 

“Those are interesting things; 
however, I have to tell you 
that my company, we’ve kind 

of gotten into a rhythm with the GTOs and we know what 
we need to do,” he continued. “We do it, we are sensitized 
to the transactions that are subject to reporting and I would 
go ahead and do it. Every once in a while, we’ll get a little 
pushback from a lawyer or a client or a customer as to why 
do we need this and we handle that and we move on.” 

Partridge agreed, saying, “I see no changes in the GTO, 
except it is slightly less burdensome on us because they 
relieved us from the obligations to report trusts. We’ve all 
become accustomed to it. Yes it is burdensome and it takes 
time to comply, but I don’t think the new one that was just 
issued increases any obligations. In fact, I think it lessens the 
burden by removing the trust requirement.” 

Lamphere said his company still was sifting through the 
newest order.

“It looks like there is some good news and some new 
challenges with it. The best news is it is no longer 
confidential, which allows affected companies to work 
together on responses,” Lamphere said. “Additionally, we 
can be straight forward with our customers about why we 
need the information, which is very helpful. Removing 
trusts from the scope of coverage relieves a big pressure 
point. One of the main challenges is the order maintains 
the relatively low threshold of $300,000. That implicates 
quite a few more properties in places like New York and 
California.” 

“The states I think are going to fill a little 
bit of a void that is left by the more lenient 
regulatory stance that the CFPB is taking.”

Frank Pellegrini,
President and CEO,  

Prairie Title Services Inc.
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Tu agreed that the fact that this GTO is not confidential, like 
the one before it, will allow settlement agents to know what 
is going on and work with the title underwriters who are 
required to submit the information under the GTOs. 

“Now we know what we are facing going in.” she said. “If I 
have a property in Riverside County, I will know Riverside is 
not part of the GTO. In the last GTO with its confidentiality 
clause, we didn’t know if new counties were added to the 
existing list. So in California,  the independent settlement 
agent who was not connected to a title underwriter would 
not  know going into the transaction whether they had a 
covered transaction unless they called the title company. 
Working blind was not fun.” 

She also agreed that removing the requirements to report 
on trusts was a good thing. The old GTO required industry 
members to not only report the trustees of the trust, but also 
information on the beneficiaries of the trust. She said it was 
possible that someone’s parent or grandparent could have 
made them a beneficiary of a trust and never told them. All 
of a sudden they are being asked for information and they 
had no idea. 

“It became really problematic because privacy issues were 
being torn apart,” Tu said. 

Continuing state action 

In the next year, everyone agreed that states will continue to 
take a more active role in regulating the industry. 

“We see states continuing to pay attention to cybersecurity 
and data breaches through state agencies and the National 
Association of Insurance Commissioners,” Lamphere said. 
“States are also the primary regulators for notaries and are in 
various stages of implementing laws and regulations around 
remote electronic notary activities. With the CFPB slowing 
its enforcement activity it is very possible some states may 
want to become more active as well.” 

Pellegrini agreed.  

“The states I think are going to fill a little bit of a void that is 
left by the more lenient regulatory stance that the CFPB is 
taking,” he said. “I’m seeing it here in Illinois. Here in Illinois, 
the current governor lost the election so we are going to get 
a new governor in January. With that, I think we are going 
to see changes in the makeup of our regulator’s office, and I 
think we may see a bit of a push toward increasing regulation 
here in Illinois.

“Now in Illinois, regulation has been very lax over many 

years,” Pellegrini continued. “This past year, 2018, has seen 
a lot more regulatory action than we’ve seen for many years 
before that. In fact, the new year started out with some 
proposed guidance that got a lot of people’s attention and 
mostly directed attorney agents and service companies and 
splits and things like that. There was a lot of activity early in 
the year. A new disclosure form was developed over which 
there is a lawsuit pending now over that disclosure form, so 
we’ve got that going on.

“And then just recently, there have been two cease-and-desist 
orders, one against an underwriter, another against its agent 
for the manner in which the agent and underwriter were 
designating attorney agents and the failure to register the 
attorney agents as a consequence. We haven’t seen cease-
and-desist orders in Illinois issued by the regulator in an 
awful long time. I can’t even remember when the last one 
was. The cease-and-desist order came just around election 
time, so it’s going to be up to the next administration to see it 
through. I don’t think for a minute they are not going to pick 
up where they left off this year.” 

The New York Department of Financial Services (NYDFS) 
already has been active regulating the industry, passing 
regulations that were the source of a lawsuit brought by 
the New York Land Title Association and two agencies. 
Partridge said that depending on where the case goes after a 
pending appellate ruling, NYDFS will continue to be active. 

“Of course it depends on the appeal, which regulations we end 
up subject to,” she said. 

“But I see [NYDFS] being way more active  in investigating 
and enforcing 6409 and any regulations regarding title. To 
my knowledge, they’ve never brought an enforcement action, 
but I believe they will now as a result of the litigation and the 
regulations.” 

Waiting on CFPB guidance

With a new director at the helm, the industry will be looking 
to see what kind of guidance is provided on any current 
or future regulations. It also will be interesting to see what 
CFPB Director Kathy Kraninger does with the information 
collected through the various requests for information 
(RFIs) her interim predecessor, Mick Mulvaney, had issued 
throughout 2018. 

“We agree with many in the industry that would like to see 
more written guidance from the CFPB on issues within the 
bureau’s purview,” Lamphere said.

Art Davis, Washington, D.C., representative for the 

10 TheLegalDescription.com
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American Escrow Association, said he is interested in 
Kraninger’s approach to nonbanks and what the CFPB will 
do with the information they have been receiving from the 
requests for information it has been asking for feedback on 
throughout the year. 

“What I’ll be looking for from her is shaping and reshaping 
supervisory examination guidelines relating to nonbanks,” 
he said. “Ideally they would do some more careful looking at 
exactly how those should be framed on behalf of consumers, 
the involvement in the nonlender part of the equation.” 

Pellegrini noted that there may be some legislative changes 
that impact the bureau in the coming year. 

“The likelihood, and it’s pretty much a safe bet, that Rep. 
Maxine Waters (D-Calif.) is going to be the chairman of 
the House Financial Services Committee, and with Maxine 
Waters as chairman of the Financial Services Committee 
in the House, we may see real interest in what the CFPB is 
doing, what some of the other regulators are doing,” he said. 

“I think she and her committee are going to try to ask some 
tougher questions and hold the regulators’ feet to the fire a 
bit more than the prior chair.” 

RON movement 

When the legislatures get back in session, it is expected 
that many will consider legislation regarding remote online 
notarization (RON). Nine states now allow RON and 15 

introduced RON legislation over the course of the 2018 
legislative session, with more sure to follow. 

“The momentum continues to grow, although we are not 
yet seeing widespread usage of RON even where it is fully 
implemented,” Lamphere said. “There are still plenty of 
challenges but the space is expanding.” 

Despite the momentum, there still are concerns among some 
in the industry about the potential for fraud. Tu noted that it 
can be difficult enough to identify people when they come in 
and sign the documents in person. 

“The picture ID doesn’t match the person, it’s 10, 20 years 
later and it doesn’t look like the person in front of you and 
you are wondering, ‘Is this the right person?’ Or when a 
father and son have the same name, how do you know it’s 
the right person selling?” she said. 

“In person notarizations can be tricky at times. You handle 
the physical I.D., you look at it front and back, you make 
sure it looks and feels like a real (not fake) I.D. When doing 
it remotely it becomes even more tricky. Now you have to 
scrutinize over a webcam if this is the same person and if this 
is a real  I.D. There are issues that a settlement agent has to 
worry about when the notarization is done by others. He/
she has to provide the integrity of the transaction and there 
has to be a comfort level that the notary is aware that he/she 
has a very important role to fulfill in that transaction, that 
reliance is made on his notarial acts.”
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By Tracey Read— Editor,  RESPA News

CFPB has a ‘new sheriff’ for 2019

“It will be another quiet year on the RESPA 
enforcement front. I expect the (bureau) 
will continue to ramp up enforcement 
efforts for UDAAP violations that take 
advantage of consumers. They did that in 
2018 and we will see more of the same  
in 2019.”

Phil Schulman,
Partner, Mayer Brown

In 2018, RESPA enforcement activity publicly ground to a 
halt because of the ongoing leadership saga of the Consumer 
Financial Protection Bureau (CFPB).

On July 9, Leandra English, former bureau Director 
Richard Cordray’s pick for deputy director, officially 
dropped her federal lawsuit against President Donald 

Trump and then-acting bureau director Mick Mulvaney.
English’s decision to resign and drop the suit was a sign that 
the end of the confusion over who actually is in charge of the 
CFPB soon would be over.

However, that was not the case.

Trump nominated Kathy 

Kraninger — the Office of 
Management and Budget’s 
(OMB) associate director 
under Mulvaney — to replace 
Mulvaney. That nomination 
would prove to be controversial, 
as Kraninger did not have 
financial services or consumer 
protection experience. 

In addition, she was widely 
criticized by Democrats during 
her July 19 nomination hearing 
before the Senate Banking 
Committee for her alleged role 
in the Trump administration’s 
zero tolerance policy on immigration and the administration’s 
response to Hurricane Maria in Puerto Rico.

More than one year after Cordray announced his resignation, 
the agency was still without a permanent director, and the 
future of RESPA compliance remained uncertain.

In early December, senators voted 50-49 along party lines to 
confirm Kraninger as the CFPBs second full-time director for 
a five-year term.

Numerous industry trade groups have expressed confidence 
that Kraninger has what it takes to lead the bureau into 2019 
and beyond.

‘Regulation by regulation’

RESPA News talked to three experts, RESPRO President and 

Executive Director Ken Trepeta, Weiner Brodsky Kider 
Of Counsel Ken Markison and Mayer Brown Partner Phil 

Schulman, on the top priorities Kraninger faces in the  
new year.

“The No. 1 regulatory and enforcement issue affecting the 
title industry in 2019 is who is Kathy Kraninger and what 
does her appointment as the new director of the (CFPB) 
foretell for our industry? Kraninger was supported by a 
number of settlement service trade associations because she 
promised to create clear rules the industry could understand 
and follow,” Schulman said. “She also agreed to continue 
to follow the precedent established by Mick Mulvaney that 
ended regulation by enforcement. 2019 will mean regulation 

by regulation.” 

Under Kraninger, Trepeta 
said the industry will continue 
tosee a more business-friendly, 
less aggressive bureau.

Still, he believes there remains 
a false impression that the 
industry is back to laissez faire 
in terms of enforcement, and 
that a perception of balance 
needs to be restored entering 
2019.

“Just because Cordray is gone 
doesn’t mean you can violate 

RESPA,” Trepeta said. 

“Part of what we’re hoping to accomplish in 2019 is to get the 
bureau to weigh in on some RESPA issues, to say there’s a 
right way and a wrong way to do marketing agreements and 
joint ventures, and to lay down some markers so we don’t 
have what you’re seeing in some cases — crazy marketing 
agreements coming back or the blow up after the Borders 

decision.

“The bureau needs to re-establish publicly that baselines do 
exist and people ought to adhere to them. It would re-level 
the playing field and uphold the reputation of the industry, 
too. These sham arrangements do nothing to enhance the 
reputation of the industry.”

Trepeta said several court rulings from 2018, including the en 

banc decision in CFPB v. PHH, demonstrated how much power 
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the bureau has.

“PHH won, but they were dragged through the mud and 
spent tens of millions of dollars,” he said. “The bureau doesn’t 
always have to do enforcement actions to be effective.  Think 
about the traffic cop. The traffic cop doesn’t always have to 
give you a ticket. He can give you a warning. In cases where 
RESPA interpretations are unclear, the bureau can promote 
best practices interpretations and warn firms if they think 
they are going too far or have crossed a bright line. They do 
not always need to take firms to court.”

Markison said Kraninger was stepping into a situation which 
would provide her plenty of chances to redirect the CFPB to 
better perform its consumer protection functions.

“There’s a new sheriff in town with a full plate of challenges 
and opportunities,” Markison said. “In 2018, acting 
director Mulvaney issued a dozen requests for information 
concerning major functions, of the bureau including its 
supervision, enforcement, rulemaking and guidance 
functions as well as its handling of adopted and inherited 
rules. The former director also issued RFIs the year before, 
soliciting comments on significant rules including the Ability 
to Repay and servicing rules. A review of significant rules 
is required within five years of adoption under the Dodd-
Frank Act. With all these comments, it’s within the new 
director’s province to decide where and how changes in 
direction are warranted for public comment. TRID is subject 
to a look-back, this year, too. And in the meantime there 
are a hodgepodge of rules coming out of the Crapo bill that 
Congress just enacted, plus other statutory obligations under 
Dodd-Frank the bureau hasn’t gotten around to yet, that will 
likely garner the director’s attention. 

“She’s got a lot of work, and in a very partisan environment. 
She has discretion to make decisions on what among all of 
these items she’s going to pursue and how,” Markison added.

Schulman agreed that Kraninger likely will do something 
with all the data Mulvaney gathered through RFIs on topics 
of interest to title and mortgage lending industries.

“As for RESPA enforcement, I doubt we will see much 
change for 2019,” Schulman said. “Mulvaney said he would 
pursue RESPA enforcement in cases of fraud or harm to 
consumers. Short of that, it will be another quiet year on the 
RESPA enforcement front. That said, I expect the (bureau) 
will continue to ramp up enforcement efforts for UDAAP 
violations that take advantage of consumers. They did that in 
2018 and we will see more of the same in 2019.”

Schulman said another item to watch is the CFPB’s new 

proposed policy on no-action letters. The bureau is 
proposing to revise the 2016 policy, which has only seen one 
no-action letter issued since its inception. 

HMDA is debatable

Trepeta said one of the areas which Kraninger could take a 
deeper look into is the Home Mortgage Disclosure Act.

“They were trying to populate a data set that could be used by 
plaintiffs’ attorneys to sue everyone,” he said. “It wasn’t just 
about data collection. It’s about evidence collection. So is that 
the purpose of HMDA? That’s a debatable point. A lot of the 
information is private. I think the attitude of trying to create 
a database for plaintiffs’ lawyers is not going to be prevalent 
under the Mulvaney-Kraninger era of the bureau.”

Markison said he believes among Kraninger’s top priorities 
should be establishing rules for the issuance of rules and 
authoritative guidance so that both the industry and 
consumers are operating under clear rules, and rulemaking 
through enforcement truly ends.  

The 2018 RFIs are a very high priority, and so are the 
look-backs considering the significance of the rules being 
assessed.  Expanding the safe harbor and maintaining the 
GSE patch may be important steps toward ensuring that 
a very large proportion of borrowers have safe, QM loans, 
Markison said.

“Then there are a boatload of other key matters like HMDA,” 
he added. “There are good reasons to consider scaling back 
the data somewhat and there is also the matter of in any 
event of protecting individual privacy when data is released.  
No borrower is going to be comfortable having her credit 
score publicly available.

“Again, there are a lot of issues pending that could change the 
direction of the bureau.”

Schulman said he expects to continue to see increased 
interest in marketing agreements, co-advertising 
arrangements on third-party Internet sites, the sale of leads 
and desk rental at real estate broker and lender offices by 
title agents. In 2018, the industry saw a sharp increase in 
the formation of affiliated title agencies by homebuilders, 
Realtors and lenders, and that is likely to continue into the 
new year, he said.

“The merger of Fidelity and Stewart in the coming year will 
also be closely watched in 2019,” Schulman said. “The new 
year is always greeted with a hearty tablespoon of excitement 
and a dollop of trepidation, and 2019 will be no exception.”
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Too much power?

Trepeta said he is hopeful the CFPB will continue to 
prosecute egregious cases, but also would like to see the 
Bureau develop the traffic cop approach to non-egregious 
cases in the next year.

”They could also fix things like the disclosure of title 
insurance or the QM (Qualified Mortgage) rule,” he said.

Trepeta also said he is eagerly anticipating whether the 
U.S. Supreme Court will hear a lawsuit challenging the 
constitutionality of the CFPB. State National Bank of Big 
Spring, Texas, the Competitive Enterprise Institute (CEI) 
and the 60 Plus Association have asked the high court to 

rule on a lawsuit initially filed in 2012 making a case for 
abolishing the bureau and every regulation enacted by it.

The lawsuit contends the bureau has excessive authority over 
businesses and consumers and is unaccountable because of its 
single director structure.

“The single director structure issue is still out there,” Trepeta 
said. “You’ve got a Supreme Court justice now in (Brett) 

Kavanaugh who wrote an opinion that the Bureau 
structure was unconstitutional. He was the lead judge in the 
three-judge panel. It got reversed by the broader circuit, but 
now that he’s a Supreme Court justice, he outranks them. 
The whole idea of the overbroad power of the administrative 
state is worthy of a discussion.“

By Mike Holzheimer — Editor,  Valuation Review

Technology driving new appraisal processes, challenges

The commentary and the opinions always vary when it 
comes to discussing with industry veterans just what is the 
overall state of the appraisal profession?

Many believe important steps were taken during the last 
12 months to improve the longevity of an appraiser, while 
others feel not enough was done to entice new blood into the 
field regrettably admitting that for the few steps or so taken 
forward, the vast majority of those who earn their living by 
assigning value to properties has realistically taken three 
steps back.

There are those with over 30-35 years of experience say the 
industry is thriving, and now is the perfect time to be an 
appraiser. For others, the sentiment is that there appears to 
be no light at the end of the valuation tunnel, and now may 

be the time to either look for a different career, or retire 
altogether.

Are the many regulations continuing to weigh the appraiser 
down with guidance towards compliance seemingly nowhere 
to be found? Do appraisers feel appreciated for the many 
hours they out into an assignment, or are the fees they wind 
up putting in their pockets an amount of money that more 
than challenges the notion of “customary and reasonable” 
(C&R)?

In our publication’s 2018 Voice of the Appraiser survey, the 
notion that acceptable and readily available fees was not 

“voiced” very often. One appraiser said: “too many appraisers 
and too few appraisals have resulted in lower appraisal fees. 
Fees are high, in my opinion, with fees for desk reviews 



16 ValuationReview.com

being outrageous.” 

And appraisal management company (AMC) involvement was 
addressed, with one of our survey’s respondents saying: “Most 
AMCs are working with the same contractors unless they have 
their own employees, and even then, those employees are 
using contractors, so there isn’t a big difference to the lender. 
Everything, right now, is price driven.”

The attitude some appraisers speak to was reflected by one 
respondent’s statement in the survey who said: “yes, I believe 
that we (appraisers) are being asked to do things which are 
not value related.”

So, the state of the appraisal industry really depends on just 
who is answering the questions and offering their opinions 
as to what kind of economic and stable shape the profession 
is in. Valuation Review talked to several appraisal experts who 
have been around long enough to see the good and the bad 
times, while offering positive 
suggestions as to what those 
organizations charged with the 
task of making the profession 
an inviting pace to be can do to 

“turn things around.”

“The appraisal profession 
continues to evolve and change 
and that always brings a certain 
amount of fear to some.  In my 
view, the valuation profession 
has a bright future.  It may look 
differently in a few years than 
it does today, but opportunities 
abound for those who are able to position themselves 
properly,” Dustin Harris, also known as The Appraiser Coach, 
said. “More and more technology is becoming available for 
valuation professionals every day and it is exciting to see 
more and more appraisers who are willing to learn, utilize, 
and embrace such tools.  I also see more appraisers who 
understand the law of delegation and are providing jobs for 
others while also focusing on their strengths.”  

As to a solution moving forward to resolve some of the issues 
of the industry, Harris had these thoughts to reflect upon.

“Sometimes we (appraisers) are our own worst enemies,” he 
said. “Fear can be debilitating and cause a stump in progress.  
Appraisers are not the only professionals experiencing 
change right now.  Education and creativity will be what 
saves the day in the long run.  

“Appraisers who educate themselves and then go outside their 
comfort zone to educate their potential clients will thrive in 

the future.  Get creative with your business model.  Find a 
way to provide outstanding service to your customers while 
being true to yourself and your integrity,” Harris added. 

The trend toward a bifurcated appraisal process, applications 
for appraisal waivers at the state level and attempts to raise 
the de minimus levels for residential and commercial FRTs 
may surface in 2019.

“The bifurcated appraisal process (or hybrid appraisal process) 
seems to boil down to a desire for cheaper and faster service 
from appraisers. Most of your readers will be familiar with 
the iron triangle, Cheap — Fast — Good, where the client 
gets to pick two and the provider keeps one. The idea 
being that the consumer should decide which of the three 
characteristics is most important to the specific transaction 
and choose the remaining two accordingly,” RPD Analytics 
partner Michael L. Brunson said. “In the current era, there 
seems to be a belief that those seeking a residential or 

commercial mortgage deserve 
all three. The push-back on 
the desire for faster appraisals 
is in many ways the fault 
of the appraisal regulatory 
process. Unlike mortgage 
lenders, mortgage brokers, 
Realtors, title companies, or 
other parties to the lending 
transaction, appraisers are 
subject to statutory guidelines 
that require minimum 
performance. 

“Those guidelines are and have 
been used against appraisers by state and federal regulators 
when things in the economy go sideways. So when 
professional appraisers are asked to provide something faster 
and cheaper at the same level of minimum standards, red 
flags begin to wave,” Brunson added. “That is not to say that 
there are not viable ways to achieve something different, but 
the non-appraisal stakeholders must consider what they are 
asking and allow the appraisal community time to consider 
how the proposed changes will impact them as individuals 
and as a profession.”  

Stephen S. Wagner, the Appraisal Institute’s (AI) 2019 
president-elect, said appraisers continue to play a vital role in 
the real estate industry and in the economy.

“Clients and users of appraisal services continue to rely on 
appraisers in making sound lending decisions and to assist 
in risk mitigation,” Wagner said. “The bad news is the 
continuing trend away from appraisals. Attempts to increase 

“The potential commoditization of 
residential appraisals continues to 
threaten the valuation profession. The 
Appraisal Institute encourages appraisers 
to diversify their practices by considering 
specialty areas of practice.”

Stephen S. Wagner,
President-elect, AI
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appraisal thresholds — sometimes known as the de minimis 
level — and to waive the requirement for appraisals, not to 
mention increasing competition to appraisals, all have not 
only imperiled appraisers but also have threatened to reduce 
the safety and soundness of mortgage lending. Residential 
appraisers particularly have been hit hard by reduced fees 
and other hurdles. Key among these obstacles is growing, 
excessive and outdated regulation.

“For more than a quarter of a century, federal oversight of 
the valuation profession’s regulatory structure largely has 
remained static and out-of-touch, while redundancy has been 
added. We at the Appraisal Institute believe this situation 
requires a review by Congress and that efficiencies can be 
brought to the system, reducing costs and eliminating red 
tape,” Wagner added.

The AI president-elect also made reference to the significant 
progress the appraisal profession has made from a year ago.

For residential loans, he said, efforts to maintain appraisal 
thresholds have been successful. Wagner believes this huge 
accomplishment is due largely to advocacy efforts by AI 
and others. And while appraisal thresholds for commercial 
loans have been increased by the federal banking regulators, 
and other agencies — including the National Credit Union 
Association and the Small Business Administration — are 
pursuing efforts to do so, he said, preventing increases of 
residential appraisal thresholds is a positive outcome.

“Additionally, attempts at the state level to allow waivers 
for appraisals — most notably in Oklahoma and Tennessee 

— have been withdrawn or have failed. (Another effort 
in North Dakota awaits a decision.) This is another area 
of significant progress toward protecting appraisers and 
the public trust,” Wagner said. “Residential appraisers in 
particular face a wide variety of challenges, particularly for 

mortgage lending work. The potential commoditization of 
residential appraisals continues to threaten the valuation 
profession. The Appraisal Institute encourages appraisers 
to diversify their practices by considering specialty areas of 
practice such as appraisal review; market analysis; litigation 
support; big data and statistics; evaluations; right-of-way and 
tax assessment disputes.”

Brunson also addressed state waivers as a related issue to the 
bifurcated appraisal process. He said as lenders and brokers 
seek to lessen federal regulation, the question that must be 
asked is, “is this really about benefitting the consumer?” The 
mythical appraisal shortage, according to Brunson, seems 
to have been revealed as a shortage of appraisers willing to 
accept less than reasonable fees, or client requirements. 

“I continue to believe that a compromise on the issue of fee 
or turn time for rural valuations is the solution,” he said. 

“However, the compromise has been from both sides of the 
issue. It is not reasonable to ask a brain surgeon to accept 
the same compensation as a clinic physician. Neither is it 
reasonable to ask an appraiser with specialized knowledge in 
a remote and sparsely populated market to accept the same 
fee and turn time as an appraiser in an urban market where 
there are 60 comparable sales in a two-block radius for an 
assignment located half a mile from the office. 

“The issue of the de minimus is much more complicated. If 
federal regulators agree to these increases, I fear that the 
long-term consequences will be catastrophic,” Brunson 
added. “There is no reason to believe that removing the 
only impartial party to a financial transaction improves 
the security of the transaction. The argument seems to be 
that transactions at this level pose no risk to the overall 
economy. I have not analyzed the risk models to a degree 
that I can say I disagree with certainty. However, I am 
greatly skeptical.” 
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By Robert Rozboril — Editor,  Dodd Frank Update

Writing new rules for compliant tech solutions

The waning enforcement appetite among federal regulators 
over the past year succeeded in making companies less 
concerned with compliance and more focused on innovative 
technology solutions.  The shift has occurred in spite of 
state attorneys general whom have shown a propensity for a 
practice reminiscent of one once common at the Consumer 
Financial Protection Bureau (CFPB) before acting director 
Mick Mulvaney slowed enforcement actions and reduced 
regulatory uncertainty inherent with new technologies. 

Covius Chief Compliance Officer Maria Moskver and 
PromonTech Chief Technology Officer Michael Kolbrener 

spoke with Dodd Frank Update about the possible implications 
of the shift and also discussed some related opportunities and 
hazards that lie ahead for the industry. 

The need for rules, not guidance

To avoid costly compliance missteps, many in the industry 
have been advocating for more clear guidance to provide 
greater certainty for various regulations. Moskver said the 
industry may be better off with new rules laying out a clear 
path to compliance, especially pertaining to new technology. 
She noted efforts by the Office of the Comptroller of the 
Currency (OCC) and the SEC to take the first steps toward 
regulating technology players in the marketplace and making 
a clear distinction between rules and guidance. 

“We’re seeing a push and pull in the industry in terms 
of innovation,” Moskver said. “There’s this whole 
development of the fintech and regtech industries, as well as 
cryptocurrencies, which are all new to the financial industry. 
There’s going to be a time for them to develop and become 
regulated. We’re starting to see that now — some forms of 
that regulation — such as the OCC’s support for the fintech 
charter and the SEC’s development of a FinHub in October. 
There are other examples at the state level where they’re 
supporting innovation in the financial services market.” 

As federal regulators have shown industry participants a 
degree of trust, stating they’ll exercise a lighter supervisory 
touch in the name of promoting innovation, it may be time 
to show some trust in regulators’ ability to make good rules, 
keeping in mind they always can be amended after the fact.

Moskver noted the underlying issue with the industry’s 
interest in clear-cut guidance that answers their questions 
about compliance as guidance cannot be too specific if it is 
not to have the force and effect of a rule. If it is, it can be 

codified as such, which the industry has seen happen before.

“You either need a rule that lays out the specifications of what 
you need to do, or you operate in this sort of gray area and 
just do your best,” Moskver said. 

“What we’ve seen in the past with these gray areas is 
regulation by enforcement. Everyone in this industry 
complained about that environment because they never 
knew when enforcements were coming or what they would 
be. I just think that having some rulemaking is better than 
none. It provides more clarity and can always be amended 
after the fact.” 

Industry feedback has been effective in the past in shaping 
rule provisions and getting agencies to amend rules, Moskver 
noted, adding that although no rules are perfect, they at 
least can be more balanced with the help of input from the 
industry. 

Eliminating the gray

Getting federal and state regulators in sync with the rules 
they enforce would be a major step toward providing the 
clarity the industry needs to replace some of the gray area 
around compliance with clear-cut solutions, Kolbrener and 
Moskver both said. 

“It’s hard sometimes to say whether something is an actual 
rule or just sort of a guideline, so we work very closely 
with the agencies, with compliance people and with our 
customers to make sure we’re finding a path that defines a 
good, compliant approach,” Kolbrener said, speaking from 
the vantage point of a technology developer. 

Kolbrener counts himself among the large pool of industry 
professionals still searching for the best answer to the 
question of how rules and guidance could be better — or 
what even would qualify as “better.” 

“From a technology standpoint, if I go to a compliance person 
and ask them to provide requirements to create compliant 
boundaries, I think it would be hard for them to say it’s black 
and white,” he said. “I think as regulated as we are and how 
much new compliance management has been introduced 
in the last six or seven years, there’s still a lot of room 
for a lender to define their own approach to compliance. 
Depending on who they’re regulated by, audited by, what 
state they’re in and whether they’re a bank or a non-bank, 
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the answers are all different and they have different agendas.” 

Different regulators, different 

priorities

Just as different types of financial institutions may have their 
own agendas, so too do various regulatory bodies. This could 
be a key component to the difficulty regulatory agencies at all 
levels of government have had getting on the same page. 

For instance, federal regulators tend to have greater statutory 
authority and discretion than state regulators and, with that, 
have more freedom to set their own agendas. 

Moskver noted her surprise that legislators did not address 
the broadness of that discretion in S. 2155. That, she said, 
could prove critical down the road. 

“It actually increases that discretion,” Moskver said of S. 
2155. “Even though it allows for innovation and a more 
tech-friendly approach, if 
there is any kind of a regime 
change, that could all get pulled 
back again. Even though we’re 
trying to reduce regulatory 
uncertainty with the financial 
market, it does give regulators 
more discretion. I think that’s 
the larger theme around that 
bill that’s really important.” 

Moskver said it was the right 
time to clarify certain Dodd-
Frank provisions — such as 
those concerning escrow, the Home Mortgage Disclosure 
Act, and Qualified Mortgage standards. She contended that 
issues related to those regulations will become prevalent 
again in a market where there are many new products being 
developed, especially with the number of exemptions put in 
place by S. 2155, which create potential risks. 

With the CFPB’s recent statement that it will be following 
through with its plan to revisit the payday lending rule, 
announced in January, and Mulvaney’s announcement that the 
Bureau will undertake a rulemaking on the “abusive” prong of 
its UDAAP authority, the agency appears to be done keeping 
its rulemaking responsibilities on the backburner. 

Don’t sleep on the states

Moskver closely monitors how the financial industry 
perceives shifts in the regulatory climate and has been 

surprised at the lack of concern about state regulators’ 
increased aggressiveness flexing their enforcement muscles. 

Traditionally, state regulators have not been nearly as much 
of a concern for lenders and bankers as for settlement agents 
and other professionals. As many experts predicted when 
Mulvaney took up acting director’s duties at the bureau, that 
could be changing. Moskver said state regulators could be 
increasing their oversight of the financial marketplace in 
ways that would be both alarming and all too familiar to 
lenders and bankers. 

Assessing the method by which state regulators are beginning 
to shape the regulatory framework around new technologies, 
Moskver sees parallels to how the CFPB operated under 
former Director Richard Cordray.  

“[The bureau] regulated by enforcement, and I think you’re 
starting to see that at the state level,” Moskver said. “The 
state AGs have always been very active, and they’re actually 

filling the void that the bureau 
has left. They really are the 
ones looking out for the 
consumer – rightfully so, as 
that’s an important function 

— but, in some cases, that is 
driven by the political climate 
and personal interests. That 
definitely will continue because 
of the rollback of several key 
federal regulations.” 

Moskver said she has not 
heard much concern about 

state regulators’ increasing their oversight during her time 
traveling to various industry conferences – even in relatively 
small ones where, she noted, participants tend to be more 
candid. States are becoming particularly active looking 
at data privacy and security, Moskver said, pointing to 
California and Arizona as examples of states that have passed 
legislation regarding data privacy and breach notification 
standards in the past year. At the state level, she expects to 
see greater regulatory scrutiny placed on the financial sector 
over the next year in terms of cybersecurity standards and 
consumer financial protection laws.  

“The states really are taking a lot of action in terms of 
developing laws around these topics, and I think that’s really 
important,” she said. “I think we will start to see a lot of 
enforcement related to that as well.” 

At the federal level, the SEC also seems to be getting more 
involved in data security issues in the wake of issues at 

“You either need a rule that lays out the 
specifications of what you need to do, or 
you operate in this sort of gray area and 
just do your best.”

Maria Moskver,
Chief Compliance Officer, Covius
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Experian and Equifax, among other companies that suffered 
expansive data breaches, she added. 

Although there are obvious risks to the security of data that 
did not exist prior to the modern technological age, the risks 
presented by the data itself are becoming less prominent 
thanks to technology. 

“As technology improves, so too will the reliability of the 
data gathered about loan applicants, which should result in 
more quality, compliant loans,” Kolbrener said. “For all the 
new challenges regulators and industry professionals face as 
a result of technology’s meteoric rise, providing better data 
reliability is one example of how technology can provide 
solutions in the long-run.”  

Another kind of guidance 

Among the issues cropping up as the industry becomes 
more entrenched in the technological realm, many of which 
Kolbrener noted never were anticipated, are those stemming 
from consumers’ newfound ability to complete certain 
aspects of the mortgage application process online rather 
than in person. 

“We have to create a user experience both for the lender and 
the applicant that respects both of their roles — the loan 
officer as a financial advisor and the applicant as an active 
participant in the process,” Kolbrener said.  

Dealing with a generation essentially born with the Internet 

and other generations born without it is challenging because 
they have different approaches, he said. 

“If you ask my kids for their Social Security number, they 
might give it to you; if you ask them for their phone number, 
they might not. Whereas if you ask me for my phone number 
I might give it to you; if you ask me for my Social Security 
number, I might not,” he said. “It’s a really interesting change 
in the dynamic.” 

Recognizing that fact has influenced companies such as 
Kolbrener’s to pay closer attention to how they design 
their product offerings and systems to ensure that they are 
able to meet the expectations of various consumers. And 
just as some industry professionals want more guidance on 
compliance, some consumers want more guidance, albeit 
less formal, on how to use technology. An inadequate 
understanding of either could mean negative consequences in 
one way or another. 

“Loan officers and applicants often times have different views 
on the value and need for online solutions,” he said. “New 
online solutions are geared towards an applicant’s loan 
journey. In 2018, we were reminded of the importance of 
also meeting the collaboration needs of a loan officer. But, 
in the end, many loan officers have been surviving without 
technology solutions for decades — so we must demonstrate 
technology’s value to all interested parties. Ultimately, we 
are all witnessing how people engage technology from the 
enterprise worker to the consumer end-user.” 
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